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Anited States Court of Appeals — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,274 


MOHAMMED MONIB AHMED ALI, 


ROBERT F. KENNEDY, 
Attorney General of the United States, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant appeals from the judgment of May 9, 1962, of the United 
States District Court for the District of Columbia in Civil Action No. 
2325-60, dismissing the Complaint for a declaratory judgment and review 
under the Administrative Procedure Act. The District Court had juris- 


diction under the Declaratory Judgment Act, Title 28, Section 2201,United 
States Code and The Administrative Procedure Act, Title 5, Section 1009, 
et seq., United States Code. 
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This Court has jurisdiction to review the order pursuant to the pro- 
visions of Title 28, Section 1291, United States Code. The pleadings which 
show the existence of the jurisdiction are the Complaint (J.A. 1) and the 
Pretrial Order. 


STATEMENT OF THE CASE 


Appellant, Mohammed Monib Ahmed Ali, is an alien who is a native 
and citizen of the United Arab Republic. He entered the United States on 
September 18, 1953 as a nonimmigrant student (J.A. 6). Following 
completion of his schooling, he accepted a position with the Consulate 
General of the United Arab Republic at New York City. On February 28, 
1959, he was ordered to return to the Ministry of Foreign Affairs, Cairo, 
Egypt, however, he did'not depart from the United States (J.A. 6). 


On March 26, 1959, Appellant filed with the Immigration and Natu- 
ralization Service an application for adjustment of his status to that of a 
permanent resident pursuant to the provisions of Section 245 of the Im- 
migration and Nationality Act, 8 U.S.C. 1255 (J.A. 6). This application 
was denied and on July 21, 1960, Appellant filed suit in the lower Court 
seeking review of the exercise of discretion by the Appellee in denying 
the adjustment of the status of Appellant to that of a permanent resident 
(J.A. 1-3). 


Thereafter, pursuant to stipulation entered into on August 29, 1960, 
the Appellant's application for adjustment of status was remanded to the 
Immigration and Naturalization Service for an additional hearing and 
further consideration (J.A. 6). The application was again denied by the 
District Director and an appeal from that decision to the Regional Com- 
missioner resulted in an affirmance of the action taken in denying the ap- 
plication of Appellant (J.A. 6,7). In denying Appellant's application the 
Regional Commissioner specifically took into consideration the fact that 
Appellant had been accused of the crime of embezzling funds while 
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employed by the Consulate General of the United Arab Republic in New 
York City even though there had been no formal proceeding instituted 
against Appellant and no trial or conviction had taken place (J.A. 10). 


On September 18, 1961, Appellee filed its motion for summary 
judgment and on November 22, 1961, the motion was denied (J.A. 4). 
Appellee then filed its answer to the complaint on December 4, 1961, and 
the case came on for trial on April 17, 1962 (J.A. 6). On May 9, 1962, 
the lower Court made findings of fact and conclusions of law and entered 
a judgment dismissing the action of Appellant (J.A. 6-8). 


From this judgment Appellant filed his notice of appeal on July 5, 
1962, to this Court (J.A. 11). poe 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


Title 8, Section 1255 (a) U.S.C. provides: 


"1255. Adjustment of status of nonimmigrant to that of 
person admitted for permanent residence; record; natives 
of contiguous country or adjacent island. 


(a) The status of an alien, other than an alien crew- 
man, who was inspected and admitted or paroled into the | 
United States may be adjusted by the Attorney General, 
in his discretion and under such regulations as he may 
prescribe, to that of an alien lawfully admitted for 
permanent residence if (1) the alien makes an application 
for such adjustment, (2) the alien is eligible to receive an 
immigrant visa and is admissible to the United States for 
permanent residence, and (3) an immigrant visa is im- | 
mediately available to him at the time his application is | 
approved." 


Title 8, Section 1255 (b) U.S.C. provides: 


"§1255b. Adjustment of status of certain nonimmigrants 
to that of persons admitted for permanent residence 


Notwithstanding any other provision of law — 
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Application 


(a2) Any alien admitted to the United States as a non- 
immigrant under the provisions of either section 1101 (a) 
(15) (A) (i) or (ii)! or 1101 (a) (15) (G) @) or (ii) of this title, 
who has failed to maintain a status under any of those provi- 
sions, may apply to the Attorney General for adjustment of 
his status to that of an alien lawfully admitted for permanent 
residence. 


Record of Admission 


(b) If, after consultation with the Secretary of State, 
it shall appear to the satisfaction of the Attorney General 
that the alien is a person of good moral character, that he 
is admissible for permanent residence under this chapter, 
and that such action would not be contrary to the national 
welfare, safety, or security, the Attorney General, in his 
discretion, may record the alien's lawful admission for 
permanent residence as of the date of the order of the 
Attorney General approving the application for adjustment 
of status is made." 


STATEMENT OF POINTS 


The Appellant states that the points upon which he intends to rely 
on the appeal in this action are as follows: 


1. The lower Court erred in dismissing the action of Appellant 
and in concluding that the exercise of discretion by the Appellee in deny- 
ing Appellant's application for adjustment of status was neither arbitrary 
nor capricious and that there was no abuse of discretion. 


2. The Appellee acted in an arbitrary and capricious manner and 
failed to exercise sound discretion in considering and giving weight to the 
fact that Appellant had merely been charged with the commission of a 


crime by a foreign country, particularly in view of the fact that there had 


been no prosecution or conviction of a crime and the Appellant at all 
times had denied being guilty. 
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SUMMARY OF ARGUMENT 


In considering an application for adjustment of status pursuant to 
Section 245 of the Immigration and Nationality Act, 8 U.S.C. 1255, the 
Appellee in exercising his discretion to grant or deny said application 
may not take into account or consideration the mere fact that the Appel- 
lant is accused of a crime in a foreign country. To do so is an abuse of 
discretion for an accusation is not proof and the Appellee’s discretion is 


not absolute or unbridled. 


ARGUMENT 
In denying the application of Appellant for adjustment of status to 
that of a permanent resident, the Appellee abused his discretion when he 
considered and gave weight to the fact that Appellant was merely accused 
of a crime by a foreign country. | 


There can be no question respecting the fact that the Appellee did 
consider and give weight to this circumstance. In the Se of fact 
made by the lower Court it is stated in part: 


"4, * * * The Regional Commissioner again denied 
the application in the exercise of statutory discretion, 
after considering all the factors in the case and partic- 
ularly the fact that plaintiff had been accused by the Gov- 


ernment of the United Arab Republic of embezzling funds 

See ee temps plied OA. 

General * * * * "(Emphasis Supplied) (J.-A. 7 

Again in the decision of May 19, 1961, the Regional Commissioner 

stated: “The fact that the applicant has been accused of a crime cannot 
be considered in determining whether he meets the statutory require- 
‘ments of the law, since he has neither been convicted of a crime nor does 
he admit committing any criminal acts. However, this factor, along with 
all other factors in the case, must be considered in determining whether 
favorable discretionary action is warranted.”(Emphasis Supplied) (J.A.10). 
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Obviously the discretion granted to the Attorney General under 
Title 8, 1255, U.S.C. is very broad, but certainly not unbridled. There 
are few reported cases dealing with this particular section of the Im- 
migration and Nationality Act, however, there are many decisions involv- 
ing other sections of the Immigration and Nationality Act dealing with 
discretion such as suspension of deportation. These cases dictate that 
the discretion to suspend deportation is not absolute. See Cakmar'v. Hoy, 
265 F. 2d 59. And in the case of Chi Sheng Liu v. Holton, 297 F. 2d 740, 
the Court stated at p.'742, "* * * Therefore, we conclude that while the 
Attorney General is invested with wide discretion, and alien is entitled 
to a suspension of deportation if he can establish that the exercise of this 


discretion was not based on a reasonable foundation." 


In his oral opinion denying the motion of Appellee for summary judg- 
ment, Judge Holtzoff stated in part as follows: 


tt * * * the mere fact that a person is accused of a 
crime in a foreign country, a crime of which he has not 
been convicted, is not a matter that may be properly con- 
sidered in the exercise of sound discretion. An accusa- 
tion is not proof. 


* * * But the mere fact of an accusation is some- 
thing that may not be taken into consideration in exercis- 
ing sound discretion." (J.A. 3). 


It follows, therefore, that had Appellee not considered and given 


weight to the fact that Appellant was merely accused of a crime ina 


foreign country the result would be different. Great emphasis is placed 
on the fact that all other features of the case were considered; however, 
improper consideration by the Appellee of this mere accusation could 
well have been the vital fact that tipped the scales unfavorably against 
the Appellant. Certainly this Court would reverse the conviction of a 
defendant in a criminal action if the jury heard evidence which was 
improper and inadmissible. Payton v. United States, 222 F. 2d 794, 96 
U.S. App. D.C. 1. Then, too,if the Appellee heard, considered, and gave 
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weight to something which was improper in exercising sound discretion, 
his decision should not be permitted to stand. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgment of the 
lower Court should be reversed. 
i 
JOSEPH A. RAFFERTY, JR. 


206 Southern Building _ 
Washington 5, D. C. 


Attorney for Appellant 


Complaint for Declaratory Judgment and Preliminary 
Injunction, Filed July 21, 1960 ASE mash 


Oral Opinion of Judge Holtzoff, November 14, 1961 


Order Denying Defendant's Motion for eames erat 
Filed November 22, 1961 


Answer to Complaint, Filed December 4, 1961 


Findings of Fact and Conclusions of Law, Filed 
May 9, 1962 ox silat ek Bitte 


Judgment, Filed May 9, 1962 
Decision of February 10, 1961, from Regional Commissioner 


Notice of Appeal, Filed July 5, 1962 


JOINT APPENDIX 


[ Filed July 21, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MOHAMMED MONIB AHMED ALI 
68 East 90th Street 
New York, New York, 


vs. Civil Action No. 2325-'60 
WILLIAM P. ROGERS | 
Attorney General of the United States 
Washington, D. C., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND PRELIMINARY INJUNCTION 
1. This Court has jurisdiction pursuant to the Declaratory Judg- 
ment Act, Title 28, Section 2201 United States Code. | 
2. The plaintiff is an alien born in Egypt on May 25, 1939, who 
lawfully entered the United States on a student visa on September 18, 
1953, and has remained here to date. 
3. Plaintiff made application for adjustment of his status to that 
of a permanent resident pursuant to the provisions of Section 245 of The 
Immigration and Nationality Act, Title 8, Section 1255, United States Code. 
4. Thereafter a hearing on said application was held and the Dis- 
trict Director denied the application stating: 
"In the exercise of the discretion authorized under Section 245 
of the Immigration and Nationality Act, your application for 
adjustment is denied." 
5. An appeal was then taken by plaintiff to the Regional Commis- 
sioner who on June 29, 1960, affirmed the decision of the District Director 
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denying plaintiff's application for adjustment of status to that of a 
permanent resident under Section 245 of the Immigration and Nationality 
Act, Title 8, Section 1255 United States Code. 

6. Plaintiff has exhausted his administrative remedies and now 
seeks relief in this Court. 

7. Defendant in failing to grant the application of plaintiff to 
adjust his status acted arbitrarily and capriciously and abused the discre- 
tion granted him in that he concluded plaintiff was guilty of a crime 
involving moral turpitude when such was not the fact, and in addition in 
arriving at such conclusion defendant used confidential information and 
refused to permit plaintiff to confront his accuser and to cross examine 
him. Defendant further refused to give plaintiff an adequate hearing at 
which he would have been able to establish his complete innocence and 
prove his good moral character. 

8. Asa result of the above, defendant wrongfully denied plaintiff's 
application for adjustment of status thereby failing to exercise any discre- 
tion whatsoever. 

9. Plaintiff has been irreparably injured and damaged in that he 
has been ordered to voluntarily depart from the United States on or before 
July 26, 1960. 

WHEREFORE, plaintiff respectfully prays: 

1. That this Court entertain the instant action. 

2. Grant a declaratory judgment declaring that the Attorney 
General failed to exercise discretion in denying the relief plaintiff sought 
and/or declaring that the Attorney General abused his discretion and/or 
acted in an arbitrary and capricious manner. 

3. That this Court remand this case to the Immigration Service 
with instructions to grant plaintiff a full and adequate hearing. 


4. Issue a preliminary and permanent injunction against the de- 
fendant staying all deportation proceedings against plaintiff until this 
cause is finally determined. 
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5. And for such other and further relief as to the Court may seem 


just and proper. 


/s/ Joseph A. Rafferty, Ie. 
Attorney 3. Plaintiff 


SEEN 


ORAL OPINION OF JUDGE HOLTZOFF 
November 14, 1961 
"Under Title 8 of the United States Code, Section 1255, the Attorney 

General has broad discretion to determine whether to admit an alien for 
permanent residence if the alien has been admitted for a temporary 
purpose, and this discretion may be delegated by the Attorney General 
to the Immigration and Naturalization Service, as it has been. ‘But as 
broad as discretion is, it is not an urbridled discretion; it must be a 

sound discretion. 

"Some of the matters that the Immigration and Naturalization Serv- 
ice has taken into consideration, as indicated by the opinion of the Regional 
Commissioner, are obviously within the orbit of sound discretion. On the 
other hand, the mere fact that a person is accused of a crime in a foreign 
country, a crime of which he has not been convicted, is not a matter that 
may properly be considered in the exercise of sound discretion. An 
accusation is not proof. 

"If the Immigration and Naturalization Service desires to give the 
foreign country an opportunity to submit satisfactory proof, that would 
be an entirely different matter. But the mere fact of an accusation is 
something that may not be taken into consideration in exercising sound 
discretion. 

"In view of these considerations, the defendant's eeeS for sum- 
mary judgment is denied." 
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{ Filed November 22, 1961] 
ORDER 

This cause having come on for hearing upon defendant's motion for 
summary judgment, memorandum of points and authorities in support 
thereof and in opposition thereto, the Court having considered said mo- 
tion, exhibits filed therewith and the pleadings filed herein and having 
heard oral argument in open Court, it appearing that said motion should 
be denied, it is this 22nd day of November, 1961 

ORDERED, that the defendant's motion for summary judgment be 
and the same hereby is denied. 


/s/ Alexander Holtzoff, J. 
United States District Judge 


[ Certificate of Service] 


[Filed December 4, 1961] 
ANSWER TO COMPLAINT 

Comes now the United States Attorney for the District of Columbia , 
on behalf of defendant Robert F. Kennedy and in answer to plaintiff's com- 
plaint informs the Court as follows: 

First Defense 

The complaint fails to state a claim for which relief may be granted. 
Second Defense 

The Court lacks jurisdiction over the subject matter of the complaint. 
Third Defense 

Specifically answering the numbered paragraphs of the complaint, 
defendant avers: 

1. Defendant is not required to answer the jurisdictional allega- 
tions of paragraph 1 of the complaint. 

2. Defendant admits that plaintiff is an alien who entered the 
United States on a student visa on September 18, 1953 and has remained 
here to date and denies the remaining allegations of paragraph 2 of the 
complaint since defendant is without sufficient knowledge or information 
to form a belief about them. 
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3. Defendant admits the allegations of paragraph 3 of the com- 
plaint. | 
4. Defendant admits the allegations of paragraph 4 of the com- 
plaint. | 
5. Defendant admits the allegations of paragraph 5 of the com- 
plaint. i 
6. Defendant admits the allegations of paragraph 6 of the com- 


plaint. : 


7. Defendant denies the allegations of paragraph 7 of the com- 
plaint. | 
8. Defendant denies the allegations of paragraph 8 of the com- 
plaint. : 

9. Defendant denies the allegations of paragraph 9 of the com- 


plaint. 
Wherefore, having fully answered defendant prays: | 
1. That the relief requested by the plaintiff be denied and the com- 
plaint dismissed with costs. : 

2. That the defendant be given such other and further —— as 


may seem just and proper to the Court. 
/s/ David C. Acheson 
United States Attorney | 


/s/ Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon — 
Assistant United States Attorney 


/s/ Byron K. Welch 
Assistant United States Se 


[ Certificate of Service] 
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[ Filed May 9, 1962] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause wherein plaintiff seeks review of the exercise of dis- 
cretion by the Attorney General's delegate in denying adjustment of his 
illegal immigration status to that of permanent resident came on for 
trial on April 17, 1962. The trial was conducted pursuant to stipula- 
tions in the pretrial order as to the facts and to the effect that trial 
would be limited to a review of the administrative record filed herein 
without oral testimony. The Court on the basis of its review of the 
certified administrative record, the stipulations and memoranda of 
counsel, the file and the pleadings in this matter, and the oral argument 
of counsel in open Court, makes the following findings of fact and con- 


clusions of law: 


Findings of Fact 
1. The facts in this case are accurately set forth at length in the 


administrative record filed herein. 
2. Plaintiff is an alien, native and citizen of the United Arab 


Republic, who entered the United States on September 18, 1953 as a 


nonimmigrant student. After completion of his schooling, he accepted 
employment with the Consulate General of the United Arab Republic at 
New York City. On February 28, 1959 he was transferred to the Ministry 
of Foreign Affairs, Cairo, Egypt, but did not depart from the United 
States. 

3. On March 26, 1959 the plaintiff filed with the Immigration and 
Naturalization Service an application under Section 245 of the Immigra- 
tion and Nationality Act, 8 U.S.C. 1255, for adjustment of his status to 
that of a permanent resident. This application was denied on the basis 
of discretion. 

4. Pursuant to stipulation entered tnto on August 29, 1960, the ap- 
plication was remanded for administrative reopening and reconsidera- 
tion and the action removed from the operation of Local Rule 13 pending 
conclusion of the administrative proceedings. After. reopening and re- 
consideration, it was again denied by the District Director and an appeal 
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from the District Director's decision to the Regional Commissioner was 
perfected. The Regional Commissioner again denied the application in 
the exercise of statutory discretion after considering all the factors in 
the case and particularly the fact that plaintiff had been accused by the 
Government of the United Arab Republic of embezzling funds of that 
Government while employed at the Consulate General and "By means of 
the letter of October 24, 1960 — the Secretary of State — informed the 
service that the Embassy of the United Arab Republic has made frequent 
representations to the Department of State expressing the view | of that 
Government that to permit the applicant to remain in the United States 
would obstruct justice by permitting him to escape punishment '— the 
Department of State is of the opinion that approval of this application 
would be inappropriate since it would create an irritating factor in this 
Government's relations with the United Arab Republic." (Decision of 
Regional Commissioner of December 30, 1960.) | 

5. The administrative record shows that the Regional Commis- 
sioner denied the application of the plaintiff in a sound exercise of 
discretion basing his decision on all the factors in the case. 

Conclusions of Law 

1. All statutory and regulatory procedures were followed in the 
proceedings resulting in denial of plaintiff's application for adjustment 
of status pursuant to 8 U.S.C. 1255. 

2. The exercise of discretion pursuant to 8 U.S.C. 1255 by the 
Attorney General's delegate, the Regional Commissioner, in denying 
plaintiff's application was neither arbitrary nor capricious, no abuse of 


discretion was involved and the Regional Commissioner's decision was 


correct as a matter of law. 
3. Plaintiff's action must therefore be dismissed. 
/s/ Burnita Shelton Matthews 
United States District ee 
DATE: This 9th day of May, 1962. 
[Certificate of Service] 
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JUDGMENT 
Upon the basis of the Findings of Fact and Conclusions of Law 
herewith entered in this cause, 
It is this 9th day of May, 1962, ORDERED, ADJUDGED and 
DECREED: That plaintiff's action be and the same hereby is dismissed. 


/s/ Burnita Shelton Matthews 
United States District Judge 


{ Certificate of Service] 


DECISION OF FEBRUARY 10, 1961 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration: and Naturalization Service 
Burlington, Vermont 


File: A-8 833 595 
In re: Mohammed Monib Ahmed Ali 
APPLICATION FOR STATUS AS A PERMANENT RESIDENT PURSUANT 
TO SECTION 245 OF THE IMMIGRATION AND NATIONALITY ACT. 
IN BEHALF OF APPLICANT: Robert Watson, Esquire 

Tower Building 

Washington 5, D. C. 
The applicant, a 30-year-old married male, native and citizen of the 
United Arab Republic, was last admitted to the United States on 
September 18, 1953, as a nonimmigrant student. Upon completion of 
his studies he accepted employment with the Consulate General of the 
United Arab Republic at New York. On February, 28, 1959, he was 
transferred to the Ministry of Foreign Affairs, Cairo, and was ordered 
by his government to return home. He did not depart and on March 26, 
1959, he filed this application for status as a permanent resident. 


Shortly thereafter, the accredited representative of the United Arab 
Republic at New York notified this Service that the applicant had been 
accused of misappropriating consular funds while serving as Chancellor 
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of the Consulate General of the United Arab Republic at New York. 
There are incorporated into the record, letters from the Consul General 
of the United Arab Republic at New York with transcripts of certain 
proceedings before that officer concerning the allegation. The applicant 
was advised of the accusation made against him and was afforded an op- 
portunity to make a statement in answer thereto. After consideration of 
the entire record, the District Director found that the application did 
not warrant favorable exercise of the Attorney General's discretion and 
on April 29, 1960, entered an order denying the application. An appeal 
was taken to the Regional Commissioner and on June 27, 1960, that of- 
ficer affirmed the decision of the District Director. An action was then 
filed in the United States District Court for the District of Columbia, 
for a declaratory judgment. Pursuant to stipulation by both parties, the 
matter was remanded to the Service for further administrative action. 


The application has now been reopened and reconsidered by the District 
Director. Between the time the application was first denied and the 
date of reopening, Section 245 of the Act was amended by Section 245 (a) of 
the Act of July 14, 1960. The amendment considerably broadened the 
basis on which an application can be filed, therefore, the application was 
considered under the amended provisions of law. As amended, Section 
245 provides that the Attorney General, in his discretion, may accord 
status as a lawful permanent resident to an alien, other than an alien 
crewman, who was inspected and admitted or paroled into the United 
States, if the alien is eligible to receive an immigrant visa and is ad- 
missible to the United States as an immigrant, and if an immigrant visa 
is immediately available to him at the time his application is approved. 


When the case was reopened, the applicant was permitted to present ad- 
ditional evidence in support of his application. Also made a part of the 
record was a letter dated October 24, 1960, from the Assistant Director 
of the Visa Office, Department of State to the District Director at New 
York stating, in effect, that it was the opinion of the Department of 


State that approval of this application would be inappropriate since such 


° 
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action would create an irritating factor in the relations between our 
Government and the Government of the United Arab Republic. After 
consideration of the entire record, the District Director concluded that 
favorable exercise of the Attorney General's discretion was not warranted 
and on December 30, 1960, he entered an order denying the application. 
The order sets forth in detail the basis upon which that conclusion was 
founded. The matter was then certified to this office for review. 


In reviewing the record, it has been noted that both the District Director 
and counsel for the applicant have erroneously referred to the proceed- 
ings as a “hearing”. Neither the statute nor the regulations promulgated 
thereunder authorize or require a hearing on an application filed pur- 
suant to Section 245. The statements made by the applicant in support 
of his application have merely been recorded so that the transcript 
could be incorporated into the record for the benefit of the reviewing 
officer. 


The sole issue to be decided here is whether the application merits 
favorable exercise of the Attorney General's discretion. The Service 
has consistently held that the extraordinary discretionary relief pro- 
vided in Section 245 will only be granted in meritorious cases (Matter 
of S-, Int. Dec. 977; Matter of C-, Int. Dec. 1073; Matter of G-, Int. 
Dec. 1093). The burden is always upon the applicant to establish that 


his application merits favorable action (Matter of G-, supra). 


The fact that the applicant has been accused of a crime cannot be con- 
sidered in determining whether he meets the statutory requirements of 
the law, since he has neither been convicted of a crime nor does he 
admit committing any criminal acts. However, this factor, along with 
all other factors in the case, must be considered in determining whether 
favorable discretionary action is warranted. 


The Service has been placed on notice by a responsible accredited official 
of the Government of the United Arab Republic that the applicant stands 
accused of misappropriating funds of that Government, while employed 
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in an official capacity. By means of the letter of October 24, 1960, 
referred to above, the Secretary of State, through his Reaieesied rep- 
resentative, has informed the Service that the Embassy of the United 
Arab Republic has made frequent representations to the Department of 
State, expressing the view of that Government that to permit the appli- 
cant to remain in the United States would obstruct justice by permitting 
him to escape punishment. The letter also states that the Department 
of State is of the opinion that approval of this application would be in- 
appropriate since it would create an irritating factor in this Govern- 
ment's relations with the Government of the United Arab Republic. 


In view of all the factors in the case, it is concluded that the District 
Director properly found that favorable exercise of the Attorne; 7 
General's discretion is not warranted and his order will be affirmed. 


IT IS ORDERED that the order entered by the District Director on 
December 30, 1960, be affirmed. 


| 
/s/ Charles C. Davis 
REGIONAL COMMISSIONER 


/s/ 1. F. Shrode : 
APPROVED: May 4, 1961 Assistant Commissioner, Examinations 


[ Filed July 5, 1962] | 
NOTICE OF APPEAL i 
Notice is hereby given that Mohammed Monib Ahmed Ali, plaintiff 
above named, hereby appeals to the United States Court of Appeals for 
the District of Columbia from the Judgment dismissing the plaintiff's 
action in Civil Action No. 2325-60, entered in this action on May 9, 1960. 


/s/ Joseph A. Rafferty, s 
Attorney for Appellant, 
Mohammed Monib Ahmed Ali 


[ Certificate of Service] 


BRIEF FOR APPELLEE 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA’ CIRCUIT 


No. 17274 


Mozammep Monts AHMED ALI, APPELLANT 
Vv. 


Rosert F. Kennepy, ATTORNEY GENERAL OF THE UNITED 
STATES, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID C. ACHESON, 
United States Attorney. 
ZIMMERMAN, 
FRANK Q. NEBEEKEE, 
Assistant United States Attorneys. 


United States Court of Appeals 


for tha District of Columb?2 Circuit 


JAN 31 7953: 


No. 17274 


QUESTION PRESENTED 


Whether the discretionary denial of a change of status ap- 
plication under § 245 of the Immigration and Naturalization 
Act can be predicated upon considerations of raison d’etat 
where those considerations are necessarily predicated upon a 
responsible representation that criminal charges are pending 
against the applicant in a foreign country which country desires 
his return? 


(1) 


673298—63 


Counterstatement of the case 
Statute involved 
Summary of argument. 
Argument: 
Appellant’s application was properly denied for Reasons of State. 
Conclusion 
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Bniten States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17274 


Moxammep Monrs AHMED ALI, APPELLANT 
v. 


Roserr F. Kennepy, ATrorNey GENERAL OF THE 
Unrrep STATES, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


This is an appeal from a judgment (J.A. 6) of the District 
Court entered May 9, 1962, dismissing appellant’s action on 
the basis of findings of fact and conclusions of law filed the 
same day (J.A. 6-7). The action by appellant, a former con- 
sulate official and national of the United Arab Republic, sought 
declaratory judgment and injunctive relief relative to an ad- 
verse decision by the Attorney General on appellant’s applica- 
tion under § 245 of the Immigration and Naturalization Act of 
1958, $ U.S.C. § 1255, wherein appellant sought change of status 
from an alien illegally within the United States to that of an 
alien lawfully admitted for permanent residence (J.A. 1-3). 
The application sought to prevent his being returned to the 
United Arab Republic to face embezzlement charges. The 
Notice of Appeal was filed July 5, 1962 (J.A. 11). 

Appellee’s motion for summary judgment having been denied 
by the District Court, wherein the certified record of Immigra- 
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tion and Naturalization Service relating to appellant (I.N.S. 
File No. A8 833 595) had been incorporated, the instant cause 
of action came on for trial. By stipulation between the parties 
(J.A. 6) trial was conducted exclusively by review of the admin- 
istrative record without oral testimony. 

The findings of fact in support of the judgment of the Dis- 
trict Court recite that appellant, a former employee of the 
United Arab Republic, was transferred by his government to 
Cairo, Egypt on February 28, 1959, but that he did not depart 
from the United States. On March 26, 1959, appellant filed 
an application to adjust his status to that of a permanent 
resident under § 245, supra (J.A.6). Appellant, having been 
determined eligible to apply under § 245, was denied change of 
status on the basis of discretion (J.A. 6, 10). 

_ The Regional Commissioner’s affirmance of the District Di- 
rector’s denial was based upon “all the factors in the case.” 
According to the Regional Commissioner’s decision “the fact 
that the applicant has been accused of acrime . . . along with 
all other factors in the case must be considered in determining 
whether favorable discretionary action is warranted.” Addi- 
tional factors were relied upon as a predicate for the Regional 
Commissioner’s order. They were that a “responsible accred- 
ited official” of the United Arab Republic placed the Service 
on notice that appellant “stands accused of misappropriating 
funds of that government” and that the Department of State 
was of the opinion that approval of appellant’s application 
“would be inappropriate since it would create an irritating 
factor in this Government’s relations with the Government of 
the United Arab Republic” (J.A. 10-11). The findings of fact 
of the trial judge incorporated the foregoing factors as forming 
the basis for her conclusion that denial of appellant’s applica- 
tion was “neither arbitrary nor capricious” or an abuse of dis- 
cretion (J.A. 7). 

STATUTE INVOLVED 


Title 8, United States Code Annotated, § 1255(a) provides: 


Adjustment of status of nonimmigrant to that of 
person admitted for permanent residence * * * 
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(a) The status of an alien, other than an alien crew- 
man who was inspected and admitted or paroled into the 
United States may be adjusted by the Attorney General, 
in his discretion and under such regulations as he may 
prescribe, to that of an alien lawfully admitted for 
permanent residence if (1) the alien makes an applica- 
tion for such adjustment, (2) the alien is eligible to re- 
ceive an immigrant visa and is admissible to the United 
States for permanent residence, and (3) an immigrant 
visa is immediately available to him at the time his 
application is approved. 


SUMMARY OF ARGUMENT 


For Reasons of State, not open to judicial review, appellant’s 
application was properly denied by the Attorney General’s 
delegate. The fact that as yet unproved criminal charges are 
pending in the United Arab Republic against appellant was 
necessarily considered in recognizing the international rami- 
fications of the case. Therefore, appellant is not entitled to a 
reconsideration of his application divorced from the criminal 
factor. Assuming, without concession, that judicial review of 
the discretionary denial is available, the expressed reasons of 
state of the Regional Commissioner form a rational basis for 
the denial and it cannot be upset. 


ARGUMENT 


Appellant’s application was properly denied for Reasons of 
State 


Appellant’s singular contention is that appellee “abused his 
discretion when he considered and gave weight to the fact that 
appellant was * * * accused of a crime by a foreign country” 
(Br. 5). [Emphasis supplied.] This contention is not to be 
confused with a contention that appellee considered the merits 
or weight of evidence supporting the criminal charge. 

It is appellee’s position that the fact that a potentially ad- 
verse international situation created out of pending criminal 
charges against appellant in the United Arab Republic was, in 
and of itself, a proper basis for discretionary denial of the ap- 
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plication? This we think is manifest when the application 
was used in an effort to avoid returning to the United Arab 
Republic to face those charges. 

Assuming without conceding that the District Court in the 
instant case had jurisdiction to review the action of the Attor- 
ney General’s delegate (see Fassilis v. Esperdy, cited in foot- 
note 1), appellee believes that the scope of that review should 
be confined to the traditional limitation of determining whether 
2 rational basis in evidence supports the discretionary decision. 
Clearly the statute precludes a review of discretion to the point 
of substitution by a court. 

Taking this approach to the issue in this case appellee sub- 
mits that the virtual certainty of precipitating an international 
incident with the United Arab Republic, through a grant of 
appellant’s application, does justify denial. To inquire behind 
this determination (as expressed by the letter of October 24 
from the Assistant Director of the Visa Office to Mr. P. A. 
Esperdy), is not, we think, within the province of the judiciary. 
Compare Chicago & Southern Air Lines v. Waterman S.S. Corp., 
383 U.S. 103 (1948). While it is apparent the instant situ- 
ation does not involve personal action of the President in 
the field of foreign relations, nevertheless the present case does 
present a situation where a value judgment regarding possible 
precipitation of international difficulty has been made by those 


1Three reported District Court cases deal with the reviewability of 
the Attorney General’s discretion under § 245, supra. In Angelis v. Bouch- 
ard, 181 F. Supp. 551, 557 (D.J. 1960), the court examined the legislative 
history of the section and authorities dealing with similar discretionary 
power and concluded that the Attorney General’s authority under § 245 is 
purely discretionary and “not judicially reviewable.” An earlier decision 
in Vasilli v. Holton, 138 F. Supp. 893 (N.D. Ill. 1996) held that neither the 
Declaratory Judgment Act nor the Administrative Procedure Act con- 
ferred general jurisdiction on the district courts with reference to the 
status of aliens. The court concluded that it had no jurisdiction to 
review a denial of adjustment of status. In the latest reported decision 
dealing with $245 discretion the District Court for the Southern District 
of New York in Fassilis v. Esperdy, 192 F. Supp. 84 (1961) stated: 
“Where * * * the statute granted to the Attorney General discretionary 
power in passing on these [$245] petitions, a reviewing court is severely 
limited in its examination of the exercise of that discretion.” (The Fas- 
silis case was affirmed (301 F. 2d 429 (1962)) on other grounds not here 
relevant. Thus, the Court of Appeals for the Second Circuit did not reach 
the issue regarding scope of judicial review under § 245). 
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in the political departments charged with such functions. 
That judgment ought neither to be collaterally attacked nor 
inquired into by the courts. See Worthy v. Herter, 106 US. 
App. D.C. 153, 158-60, 270 F. 2d 905, 910-12: (1959) and 
Briehl v. Dulles, 101 U.S. App. D.C. 239, 244-6, 248 F. 2d 56¥, 
566-8 (1957). : 

Thus, appellant’s position, reduced to its lowest. common 
denominator, is that the likelihood of international friction pos- 
sible through the discretionary grant of the status sought 
herein, even though that possibility be predicated upon the fact 
of criminal charges in the foreign country (whether well found- 
ed upon procedures approaching those of due process in this 
country or brought on a basis completely repugnant to those 
standards), forms an adequate basis for denial. To argue as 
appellant does that the charges are unproved begs the question. 
The charges may be incapable of proof, but since they exist in 
fact and difficulties will arise between two nations if one is 
unable to proceed regarding the charges, that alone would jus- 
tify an administrative decision avoiding the difficulty. 

It might, however, be pointed out that the pendency of 
unproved criminal charges can form the basis for various types 
of decisions: Probable cause can justify arrest and incarcera- 
tion before trial. The existence of criminal charges standing 
alone can justify Federal removal and the person charged can 
neither go behind those charges nor secure habeas corpus thus 
preventing his removal. See Haas v. Henkel, 216 US. 462 
(1910); Whitaker v. Hitt, 52 App. D.C. 149, 285 Fed. 797 
(1922). Similarly, it was not improper for the Attorney 
General’s delegate to consider the fact of the existence of crim- 
inal charges against appellant in the United Arab Republic. 

Moreover, appellee submits that this consideration was not 
for the purpose of arriving at a moral evaluation, that is, 
whether appellant was a desirable person to have in this coun- 
try, but rather was necessarily considered as a concomitant part 
of the raison d’etat. Appellant is, therefore, not entitled to a 
redetermination of his application upon the naked fact of pos- 
sible international difficulty, divorced from the fact he is 
charged with embezzlement. Cf. S.E.C. v. Chenery Corp., 318 
U.S. 30 (1943). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court dismissing appellant’s complaint on the basis 
of the court’s findings of fact and conclusions of law be 
affirmed.” 


Davin C. ACHESON, 
United States Attorney. 
Gi ZIMMERMAN, 
Frank Q. NEBEKER, 
Assistant United States Attorneys. 


? Appellant’s contention (Br. 4, Statement of Points No. 2) that the Attor- 
ney General’s delegate “failed to exercise sound discretion” does not warrant 
reply except to say that there is no issue of pre-judgment in the case as in 
United States ex ret Accardi v. Shaughnessy, 347 U.S. 260 (1954) and 
Shaughnessy v. United States ex ret Accardi, 349 U.S. 280 (1954). 
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